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After reviewing the legislative intent concerning the amendments to
Section 362(d)(3), the Court noted that Congress was concerned
about the relative unfairness and lengthy delay in Chapter 11 cases
involving single asset real estate projects.  The goal of Section
362(d)(3) was to expedite the proposal of meritorious plans of
reorganization in single asset real estate cases, and that where the case
does not appear to result in a confirmable plan of reorganization
initially, the debtor must compensate its mortgagee for the time value
of the mortgagee’s debt by paying interest at the original contract rate.  

In In re Heather, the Court found that “cause” must include a concrete
substitute for the creditor’s statutorily fixed expectation of payment if
the debtor is to be excused from having the stay lifted.  While the
Court was careful to say that the prospective asset sale could in some
circumstances qualify as a concrete substitute, it would only do so
where a purchase agreement had been executed, a binding lending
commitment in favor of the prospective purchaser had been issued,
and the parties had demonstrated substantial progress toward
satisfying the details of a closing.  Only then could the Court feel
assured that the protected mortgagee would receive a substantial
equivalent of the expected interest or plan filing required under
Section 362(d)(3).

Although the Court in In re Heather Apartments Limited was careful
not to exclude potential sales from the definition of “cause” under
Section 362(d)(3), it is clear that Bankruptcy Courts are likely to
interpret this section in favor of secured creditors.  Only where the
debtor is paying interest or has shown some concrete means to satisfy
the mortgagee’s debt will the stay be extended beyond the 90 day
period called for under Section 362(d)(3).  
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