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Because of the Court’s abbreviated treatment of the issue, the Ervast decision raises a lot of questions. For example,
although basing its decision in part on the business judgment rule, the Court does not distinguish between claims
based on board decisions and claims based on the duty of oversight, i.e., alleged failures by directors to monitor
company affairs and supervise management. Instead, it categorically states that officers and directors are protected
from liability for ordinary negligence, leaving the implication that it is adopting a gross negligence standard of care
across the board. The decision appears to equate the common law business judgment rule with the statutory protection
from liability for directors who meet the statutory standard of care, when the drafters of O.C.G.A. § 14-2-830 were
careful to state that they were not codifying the business judgment rule. See Comment to § 14-2-830.3 In fact, the
passage quoted above comprises almost the Court’s entire discussion of the issue. Still, this is one of the most

important decisions to come down from the Georgia appellate courts in the corporate governance area for many years.

The case arises out of Flexible Products Co.’s purchase of a terminated employee’s stock pursuant to a mandatory
repurchase obligation. The plaintiff asserted that the Company should have disclosed pending merger discussions,
because it would have increased the value of his stock. The Court of Appeals’ decision followed a jury trial, a
plaintiff’s verdict and judgment against Flexible Products Co. and two of its officers for $2,729,691, which the Court

reversed, ordering a new trial.4

In addition to its ruling on the standard of care, the Ervast opinion is also noteworthy for other rulings, particularly:

= The Court held that the company had a common law duty to the plaintiff shareholder to disclose its
pending merger discussions even though purchasing his stock pursuant to a mandatory repurchase
obligation, because the plaintiff had the option to decide when to sell his shares back to the company over

an extended period of time after his termination.

= There was also an important ruling that expert testimony should not have been permitted on the issue of
the “materiality” of the undisclosed information concerning merger discussions. The decision on

materiality is to be reserved for the jury.

3 The Court also fails to discuss any of the case law from other Model Act states, which is divided on whether the language currently in O.C.G.A.
§ 14-2-830 imposes liability for ordinary negligence. See FDIC v. Stahl, 89 E3d 1510, 1516 (11th Cir. 1996) (interpreting former Florida law
with wording similar to § 14-2-830 to impose liability for simple negligence). There is also no mention of unpublished conflicting Georgia federal
court decisions on the issue. Compare RTC v. Ardey, Civ. Action No. CV492-209 (S.D. Ga. 1993) (unpublished) (holding Georgia directors
to an ordinary negligence standard under Georgia law), revid. on other grounds, 28 E3d 1099 (11th Cir. 1994); with Medserv Corporation v.
Nemnom, Civ. Action No. 1:95-cv-0462-TWT (N.D. Ga., Sept. 23, 1997) (unpublished) ("It has been held that an action for breach of fiduciary
duty by a corporate officer requires a showing of more than mere negligence or careless performance of his duties," citing Mansfield Hardwood

Lumber Co. v. Johnson, 268 E2d 317 (5th Cir. 1959) (applying Louisiana law)).

4 The case also had an extended pre-trial history. The defendants initially removed the case to federal court, arguing that because the plaintiff owned
a large portion of his shares through an employee stock ownership plan, his Georgia law claims were preempted by ERISA and the case was
required to be litigated in federal court. The district court denied Ervast’s motion to return the case to state court, but the federal court of appeals
disagreed, holding that Ervast’s claims involved the state law duty of a majority shareholder to disclose material information to a minority
shareholder selling his shares and was not preempted by ERISA. Ervast v. Flexible Products Co., 346 E3d 1007 (11th Cir. 2003), cert. denied,
543 U.S. 808, 125 S. Ct. 30, 160 L. Ed. 2d 10 (2004).
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= The opinion also dealt with corporate directors’ statutory
reliance defense, specifically upholding the express
statutory right of corporate directors and officers to rely
on advice of counsel under O.C.G.A. §§ 14-2-830(b)(2)
and 14-2-842(b)(2).

There may be further developments on these issues following retrial.
However, the key ruling is the one on the standard of care, on which
the Court held that the Company’s officers cannot be held liable for

ordinary negligence as a matter of law.
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