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The Corps did not set a uniform national limit for the
amount of acreage which can be disturbed under
Nationwide Permit 21, however.  Though some argued that
this would afford greater environmental protection, the
Corps stated that due to hydrologic, climatic and ecological
variations around the country, the description of a
“minimal” impact also varies.

With this latest reissuance, the Corps also expanded its
jurisdiction.  In several of the reissued permits, the Corps
now asserts jurisdiction over activities which will affect
ephemeral streams.  Ephemeral streams are those which
exist only during and shortly after precipitation or
snowmelt.  Previously, only intermittent and perennial
streams were included.  In explaining its action, the Corps
emphasized that ephemeral streams are an important part of
the overall stream network and that protection of such
streams helps to ensure that the cumulative effects on the
environment are minimal.

The Corps also added six new nationwide permits.  These
activities include repair of upland areas damaged by storms,
floods or other discrete events; discharge of dredged or fill
material into ditches and canals; pipeline repairs;
commercial shellfish operations; reclamation of areas
previously mined for coal; and underground coal mining.

Given the broad definition of “waters of the United States”
and the recent expansion both of the types of activities
covered by the nationwide permits and the Corps’
jurisdiction, companies should review whether any of their
activities could be covered by a nationwide permit, and take
action accordingly.
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