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PPublic companies will now need to disclose compensation changes
on Form 8-K only if they are truly “material” to investors.  The SEC

has revised Form 8-K disclosures of compensation changes and has
moved them from Item 1.01 to Item 5.02 in order to separate them from

“material agreement” disclosure.  Adopted in conjunction with broader
SEC reforms of executive compensation disclosure, the changes apply for
compensation events that occur on or after November 7, 2006.

Reporting Changes on Form 8-K

�� Disclosure regarding compensatory plans, contracts or arrangements will no longer be subject to Items
1.01, Entry into a Material Definitive Agreement, or 1.02, Termination of a Material Definitive
Agreement, of Form 8-K, but will be made under newly reformulated Item 5.02, Departure of
Directors or Certain Officers; Election of Directors; Appointment of Certain Officers;
Compensatory Arrangements of Certain Officers. 

�� For purposes of Form 8-K disclosure, the “named executive officers” will be those persons for whom
individual compensation disclosure was required in the last proxy statement, Form 10-K or
registration statement filed by the company.

�� The commencement or material amendment of material compensatory plans, agreements or
arrangements, or of material grants or awards thereunder, in which the principal executive or financial
officer or any named executive officer participates, must be disclosed briefly, along with any
amounts payable to the officer thereunder.  These  events are no long presumptively material,
however, so companies will need to evaluate the materiality of employment and compensatory
arrangements to determine whether a Form 8-K filing obligation exists.   

�� Notwithstanding the requirement above, any awards or modifications that are materially consistent
with previously disclosed terms of a plan or arrangement need not be the subject of an 8-K filing if
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they are disclosed when otherwise required in the company’s proxy statement, Form 10-K or
registration statement.

�� The departure of any named executive officer will now require disclosure on Form 8-K, in addition to
the current required disclosure for the departure of a principal executive, financial, accounting or
operating officer or person performing a similar function (each a “specified principal officer”).

�� The appointment or election of a new specified principal officer or director obligates a company to file
a brief description of the following:

� any material plan, contract or arrangement to which the officer or director is a party, or in
which he or she participates; 

� any material amendment to such a plan, contract or arrangement that is triggered by the
appointment or election; or 

� any grant, award or modification thereto, under any such plan, contract or arrangement, with
which he or she is provided. 

�� When salary or bonus disclosure for the most recent fiscal year cannot be calculated, at the latest
practicable date in connection with the filing of the Summary Compensation Table in the
company’s proxy statement, 10-K or registration statement, a Form 8-K disclosure requirement will
be triggered when a payment, grant, award, decision or other occurrence makes the salary or bonus
calculable.  The required disclosure includes a recalculated total compensation figure.

Expansion of Safe Harbor

Under the new Form 8-K disclosure, the failure to make required reports about new and modified
compensatory arrangements with named executive officers under Item 5.02 is protected from securities
fraud liability.  However, the safe harbor does not extend to required disclosure of compensatory
arrangements made in connection with the appointment of principal officers or the election of directors.
The safe harbor only applies until the filing due date of the company’s next Form 10-Q or 10-K for the
period in which the subject event occurred.  Moreover, failure to file a required report under Item 5.02 will
not result in the loss of Form S-3 registration statement eligibility for a new Form S-3 filed before the
relevant periodic report deadline, provided that a Form 8-K containing the missing disclosure is filed on or
before the filing date of the Form S-3.
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Practice Pointer

Disclosure under item 5.02 of Form 8-K requires merely a “brief description” of the specified matter, not
the more robust narrative disclosure required in connection with executive compensation disclosure in a
proxy statement, Form 10-K or registration statement.

As you begin to disclose your material compensation developments on Form 8-K and need additional advice
or assistance, please contact your regular Powell Goldstein contact or any of our attorneys listed below:  

Financial Institutions Business & Finance

Robert Barker 404.572.6809

Joseph Berl 202.624.7271

Michael Delaney 404.572.6912

Richard Green 404.572.6795

Rick Miller 404.572.6787

Eliot Robinson 404.572.6785

William Speer 404.572.6722

Todd Wade 404.572.6694

At lan ta � Washing ton � Dal las

One Atlantic Center
Fourteenth Floor

1201 West Peachtree Street, NE
Atlanta GA  30309
Tel: 404.572.6600

Fax: 404.572.6999

Third Floor
901 New York Avenue, NW

Washington DC 20001
Tel: 202.347.0066

Fax: 202.624.7222

JP Morgan Chase Tower
2200 Ross Avenue, Suite 3200

Dallas TX 75201
Tel: 214.721.8000

Fax: 214.721.8100

This Client Alert is prepared by owell Goldstein LLP as a client service. The information
discussed is general in nature and may not apply to your specific situation.  Legal
advice should be sought before taking action based on the information discussed.

www.pogolaw.com

Walt Moeling 404.572.6629

Len Rubin 202.624.3925

Kathryn Knudson 404.572.6952

Katherine Koops 404.572.6819

Jim McAlpin 404.572.6630

John ReVeal 202.624.7261

Jim Wheeler 404.572.4561

Jerry Blanchard 404.572.6804

Beth Lanier 404.572.4571

Mark Baran 202.624.3927

Lyn Schroeder 404.572.6904

Joel Carter 404.572.6918

Rob Klingler 404.572.6810

Jonathan Hightower 404.572.6781

Carolyn Lindsey 202.624.7243

Lauren Gudritz 404.572.6769

Amber Nash 404.572.6829

Ken Achenbach 404.572.6808
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